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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KORY LEU ZIELKE,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45283
KOOTENAI CO. NO. CR 2010-25052
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Kory Leu Zielke appeals from the district court’s order revoking his probation and
ordering nine months of local jail time. Mindful of the fact that Mr. Zielke requested the jail
time and that he has now been discharged from custody, he asserts that the district court abused
its discretion by revoking his probation.

Statement of the Facts & Course of Proceedings
In 2012, Mr. Zielke pleaded guilty to one count of possession of forged notes, bank bills,
or check, and the district court imposed a unified sentence of four years, with two year fixed, and
the court suspended the sentence and placed Mr. Zielke on probation for a period of four years.
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(R., p.69.) In November 2016, the State filed a motion to show cause why probation should not
be revoked. (R., p.137.) The State asserted that Mr. Zielke had failed to report to his probation
officer on three occasions in October 2016, and that his whereabouts were unknown. (R., p.140.)
Mr. Zielke admitted to violating his probation. (R., p.158.) He proceeded directly to
disposition, where the district court gave him a choice: the court could retain jurisdiction, or
Mr. Zielke could serve nine months in jail and be finished with his sentence. (R., p.160.)
Mr. Zielke requested that he go to jail. (R., p.160.) The district court imposed nine months of
jail time and commuted the remainder of his sentence. (R., pp.160, 161.) The district court
subsequently ordered additional credit for time served and good time, resulting in Mr. Zielke
being discharged on January 15, 2018. (R., pp.181, 187.) Mindful that Mr. Zielke requested jail
time and that he has been discharged from custody, he asserts that the district court abused its
discretion by revoking probation.

ISSUE
Did the district court abuse its discretion when it revoked Mr. Zielke’s probation ordered that he
serve nine months of local jail time?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Zielke’s Probation And Ordered
That He Serve Nine Months Of Local Jail Time
A district court’s decision to revoke probation will not be overturned on appeal absent a
showing that the court abused its discretion. State v. Sanchez, 149 Idaho 102, 105 (2009). In
reviewing the court’s discretionary decision, this Court conducts an inquiry to determine whether
the court correctly perceived the issue as one of discretion, acted within the boundaries of such
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discretion and consistently with the applicable legal standards, and reached its decision by an
exercise of reason. Id. at 105-06.
The doctrine of invited error applies to estop a party from asserting an error when his or
her own conduct induces the commission of the error. State v. Atkinson, 124 Idaho 816, 819
(Ct. App. 1993). One may not complain of errors one has consented to or acquiesced in. State v.
Caudill, 109 Idaho 222, 226 (1985); State v. Lee, 131 Idaho 600, 605 (Ct. App. 1998). In short,
invited errors are not reversible. State v. Gittins, 129 Idaho 54, 58, 921 P.2d 754, 758 (Ct. App.
1996). This doctrine applies to sentencing decisions as well as rulings made during trial. State v.
Griffith, 110 Idaho 613, 614 (Ct. App. 1986). Mr. Zielke acknowledges that he requested that
the court impose jail time. (R., p.160.)
Further, this Court may dismiss an appeal when it appears that the case involves only
a moot question. A case becomes moot when the issues presented are no longer live or the parties
lack a legally cognizable interest in the outcome. A case is moot if it presents no justiciable
controversy and a judicial determination will have no practical effect upon the outcome. State v.
Manzanares, 152 Idaho 410, 419 (2012). Because Mr. Zielke has been discharged from custody
effective January 15, 2018, he acknowledges that his case is moot.
Mindful of both invited error and the mootness doctrine, Mr. Zielke submits that the
district court abused its discretion by revoking his probation and imposing local jail time.
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CONCLUSION
Mr. Zielke respectfully requests that his case be remanded to the district court for a new
probation violation hearing.
DATED this 20th day of February, 2018.

__________/s/_______________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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